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J U D G M E N T 

1.  This appeal is directed against the Judgment and Order  dated 27-

06-2016  passed by Ld. Addl. Chief Judicial Magistrate, Sonitpur, Tezpur 

in C.R case No.512/12 u/s 7 of the Essential Commodities Act, 1955 r/w 

Clause 3(1) ( c ) of LPG (Regulation of Supply and Distribution) Order, 

2000 whereby Ld. Court convicting and sentencing the accused/appellant 

to under-go Rigorous Imprisonment  for 3 (three) months and a fine of 

Rs.5000.00 (Rupees five thousand), i/d R.I. for another 15 (fifteen) days.  

 

2.      The fact of the case in brief is that on 03-03-2012 the complainant 

along with one Inspector of Food and Civil Supplies and Consumer Affairs, 

Tezpur, proceeded to Poruwa Tiniali. At about 4 p.m. they suddenly 

visited an unnamed hotel recovered two numbers of domestic cylinder, 

those were used in the hotel on commercial purpose. In the meantime, 

they met one Sri Ratan Debnath owner of the hotel. In this regard, the 

statement of Ratan Debnath, owner of the hotel was recorded. Thus he 

has violated Clause 3(1) ( c ) of Liquefied Petroleum Gas (Regulation of 

Supply and Distribution) Order, 2000. On demand he did not produce any 

documents in support of the cylinders. So, the informant had seized 2 Nos 

of domestic cylinders and 2 Nos of pressure regulators and 2 Nos of 

rubber pipes from the accused, and kept the same in the zimma of Sri 

Padyut Barman, Manager of M/S Mahabhairab Gas Service, Tezpur, for 

safe custody. Hence, the accused has violated Clause 3(1) ( c ) of 

Liquefied Petroleum Gas (Regulation of Supply and Distribution) Order, 

2000.  

 

3.  The Offence report was filed by the complainant Md. Kamaluddin 

Ahmed, Inspector of Food and Civil Supplies and Consumer Affairs, 

Tezpur, after obtaining sanction for prosecution, before the CJM, 

Sonitpur, Tezpur to initiate criminal proceeding against the accused. 

Accordingly, summons was issued to the accused. After completion of 

evidence before charge, charge u/s 3(1) ( c ) of Liquefied Petroleum Gas 

(Regulation of Supply and Distribution) Order, 2000 r/w section 7 of ES 
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Act, is framed. The accused pleaded not guilty and claimed to be tried. 

The accused was examined u/s 313 Cr.P.C. where he pleaded innocence. 

No defence evidence was adduced. Thereafter, after hearing argument, 

learned trial court convicting the accused u/s 7 of the Essential 

Commodities Act, 1955 r/w Clause 3(1) ( c ) of LPG (Regulation of Supply 

and Distribution) Order, 2000 and sentencing the accused/appellant to 

under-go Rigorous Imprisonment  for 3 (three) months and a fine of 

Rs.5000.00 (Rupees five thousand), i/d R.I. for another 15 (fifteen) days. 

 

4.    Being aggrieved by aforesaid order, the appellant preferred this 

appeal on the following grounds among the other grounds. 

 

5.  Grounds:-  

i) The accused was charged under Clause 3(1) ( c ) of 

Liquefied Petroleum Gas (Regulation of Supply and 

Distribution) Order, 2000, but the prosecution led no 

evidence, against the accused and the accused is 

registered “consumer” of LPG with a “Distributor” of a 

Govt. Oil Company. The prosecution led no evidence that 

the accused is a registered consumer of domestic LPG 

cylinder. The prosecution led no evidence that he was 

caught using domestic LPG cylinder for cooking in his hotel 

a commercial establishment. The prosecution could not 

establish, during the trial, that the two cylinders seized are 

domestic LPG cylinders.  

ii) The LPG when used for cooking to create the flame a 

stove (burner) is required but no stove (burner) was found 

in the hotel of the accused at the time of seizure of the 

two cylinders (one empty), two pressure regulators and 

two rubber pipes. So, how the court can hold that 

domestic cylinders were used by the accused for 

commercial purpose when there was no stove/burner in 

the hotel premises.  
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iii) The prosecution led no evidence by producing the seized 

cylinders during trial in the court to prove that the 

cylinders seized are not commercial LPG cylinders.  

iv)  There is not an iota of evidence that the domestic LPG 

cylinders were seized from inside the hotel of the accused 

while he was using them for cooking in the hotel for 

commercial purpose. 

v) There is no evidence from the LPG distributer was available 

before the Court that the seized cylinders were issued to the 

accused by them and that the accused is registered as a 

domestic LPG consumer only and that he was not permitted to 

use the LPG  cylinders for other purpose than domestic use. 

  

vi)  To bring home the charge under clause 3 (1) (c) of the 

order against the accused the prosecution made no attempt to 

prove that the seized cylinders, gas cylinders valve and 

pressure regulators belong to a government oil company or a 

parallel marketer.  

vii) As the accused from the time of seizure is not admitting 

that the seized articles do belong to him and he did not obtain 

them for his use from any distributor of LPG it was the burden 

of the prosecution to prove that the seized articles were 

issued by a distributor of a government company. 

viii) The Detecting Officer and the Investigating Officer is one 

and the same person and the offence- report is also submitted 

by the same person which is against all cannons of law. 

ix) The Detecting Officer handed the whole incident in a 

preconceived   notion- as he stated in the offence report that 

the accused could not produce documents in support of the 

cylinders than it was his duty to trace in whose name the 

cylinders were issued and by which LPG distributor of a 

government oil company and without ascertaining that the 



P a g e  | 5 

 

seized cylinders were issued under the 'Public Distribution 

System' he made accusations against the accused/ appellant 

for violation of Clause 3 (1) (c) of the Order.   

x) The seized articles were not seized while in use but were 

seized from out of the shop room and further mere recovery 

of cylinders and valves (which the accused appellant do not 

claim and do not claim to be received by him) from the 

possession of the accused does not make accused liable for 

punishment U/s 7 of the Essential Commodities Act, 1955 for  

violation of Clause 3 (1) (c) of LPG ( Regulation of Supply and 

Distribution) Order, 2000. 

xi) The accused being a consumer of Domestic LPG cylinder 

did not use the cylinders for any other purpose other than for 

which he was registered with the Distributor of a Government 

Oil Company. Without establishing that he was a LPG 

consumer how the prosecution can succeed in the case. As 

the accused denied that he was the consumer and cylinders 

etc. were issued to him he is not a “ Consumer” as defined in 

Clause 2 of the Order. 

xii) The Complainant P.W. 1 is not supported by his own 

witnesses P.W.2  and P.W.3 The P.W.2 stated that the two 

cylinders were not found in use and recovered from outside of 

the shop. P.W.3 Sub-Inspector of Supply who allegedly 

accompanied the Complainant in his statement before the 

Court contradicted the complainant by saying that one (1) gas 

pipe and 1 (one) regulator were seized and that he does not 

know who wrote the Ex. No 6 'Confession' of the accused. 

xiii). The Complainant obtained the signature of the Accused 

in a blank paper and prepared the Ex. No. 6 there on is 

evident as the P.W.3 categorically stated he did not know who 

prepared the alleged “Confessional” Statement' at the time of 

seizure. 
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xiv) The Trial Court while examining the accused U/s 313 Cr. 

P.C. did not ask the accused whether he is a Consumer of 

domestic LPG cylinder as it was not stated by the P.W.1 in the 

Court. 

xv) That two nos. of Regulators were seized by the detecting 

officer so it was the duty of the Complainant to establish that 

the accused was sanctioned two connection of domestic LPG 

under the Public Distribution System. 

6.    I have also heard argument put forwarded by ld. counsel 

of both sides. 

Decision and reasons and reasons for decision: 

   

7.  Ld. counsel for the appellant strenuously argued before me 

that the prosecution has failed to lead any evidence that the seized 

cylinders are not the commercial LPG cylinders. There is no an iota of 

evidence against the accused to prove that the accused was having a 

connection for LPG under the public distribution system for domestic use. 

The seized cylinders were issued to him by the LPG distributor of a 

government Oil company and he was authorized to use them only in his 

home. Besides, there is no evidence from the LPG distributors which was 

available before the court that that the seized cylinders were issued to the 

accused by them and that the accused is registered as a domestic LPG 

consumer only and that he was not permitted to use the LPG  cylinders 

for other purpose than domestic purpose. Besides, the prosecution made 

no any attempt to prove that the seized cylinders, gas cylinders valve and 

pressure regulators belong to a government oil company and they have 

failed to obtain any documents from the distributor of LPG.  

    

8.   Per contra, learned Public prosecutor submitted that the 

prosecution has ably proved all the ingredients of charge against the 

accused beyond all shadow of doubt. Hence, learned trial court has rightly 

convicted the accused person, as such, required to be upheld.   

 



P a g e  | 7 

 

9.  Keeping in mind the rival submissions advanced by learned 

counsel for both the parties, I am going to dispose of the case as follows. 

10.   The moot point is to discuss in this appeal is that whether 

the Ld. Trial Court without considering the evidence available on the 

record convicted the accused on conjecture and surmise.  

 

11.  Before parting with the appeal, I would like to mention 

that it would be justified to peruse the evidence available in the records 

since the learned counsel for the appellant strenuously argued that the 

Judgment and order is not passed on evidence available on record by the 

learned trial court.    

  

12.    PW 1 Md. Kamaluddin Ahmed, stated that on 03-03-2012   he 

was posted as an Inspector of Food and Civil Supply & Consumer Affairs, 

Tezpur. On that day he along with Bhagya Deka and Sub-Inspector  Md. 

Naquib Khan had proceeded to Parua Tiniali at 4 p.m. Suddenly, they 

visited an unnamed hotel at Parua Tinali and recovered two domestic LPG 

cylinders and both the cylinders were found being used for commercial 

purpose. They met Sri Ratan Debnath, the owner of the said hotel and on 

interrogation, he stated in writing that he is using domestic LPG cylinders 

in his hotel for commercial purpose and also on that day, he was doing 

the same. Out of the two cylinders, one was empty and the other was 

partially filled, containing 4 kg of LPG. On demand the accused could not 

produce any document in support of using domestic cylinders for 

commercial purpose. So, the accused violated of Clause 3 (1) (c) of LPG ( 

Regulation of Supply and Distribution) Order, 2000. Therefore, he seized 

the said two domestic cylinders, two domestic pressure regulators and 

two rubber pipes from the accused in presence of witnesses and kept the 

seized articles in the zimma of Sri Padyut Barman, Manager of 

Mahabhairab Gas Agency, Tezpur for safe custody after executing proper 

zimma nama and submitted the offence report.  

 In cross-examination, he admitted that he saw the accused using 

gas cylinders with the regulator and pipe in the kitchen and the domestic 
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pressure regulator was connected with the pipe. Though the accused was 

found in cooking food on a gas stove but they did not seized the said gas 

stove. They have also not been reported that the aforesaid cylinders are 

owned by Krishna Nath. He has not seized the Blue book from the 

accused.  

13.  PW 2 Sri Krishna Kanta Nath, the independent witness, stated 

that on 03-03-12 at about 2.30 to 3 p.m. he went to a tea stall to have a 

cup of tea situated at Parua Tiniali. She saw some officials of the supply 

department entered into the tea stall. They seized cylinders and asked to 

put signature. Ext. 4 is the said seizurelist and Ext. 4(4) is his signature.  

 In cross-examination he stated that he saw two cylinders kept in 

the outside of the hotel but he has not seen what written in the 

siezurelist. He has not found both the cylinders were in used condition.  

 Therefore, PW 2 did not support the seizure.  

14. PW 3 Md. Naquib Khan stated that on 03-03-2012 at about 4.35 

p.m. he along with PW 1 and Bhagya Deka went to Parua Tiniali and 

entered into an unnamed tea stall where they found one domestic LPG 

cyclinder used in the hostel, then the Inspector Kamaluddin Ahmed called 

the owner Ratan Deb Nath and asked him how he used the domestic 

cylinder in commercial purpose. Ratan Deb Nath could not be able to 

show any documents. Accordingly, PW 1 seized two gas cylinders, one 

gas pipe, one regulator in his presence. While he put signature in the 

siezurelist, Ratan Deb Nath also put his signature in the seizurelist. Ext. 4 

is the seizruelist and Ext. 4(3) is his signature and Ext. 4(2) is the 

signature of the owner of the hotel. After seizure, he handed over the 

said seized two cylinders in zimma to the owner of Mahabhairab Gas 

Agency. Thereafter, PW 1 recorded the confessional statement of the 

accused in his presence. Ext. 6 is the confessional statement and and Ext. 

6(1) is the signature of rattan Debnath, made in his present.  
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 During cross-examination, he admitted that inspection side there 

were many shops. Many customers were found having tea. He cannot 

recall the name of the scribe who writes the Ext. 6.  

15.  DW 1 Ratan Deb Nath stated that at about 5 p.m. on Sunday in 

2012, the incident took place. At the relevant time he was in cash counter 

of the hotel. There were many people gathered in the hotel. During that 

time, two persons came in civil dresses interrogated him in different 

manner. Then he told them to come after some time as there were 

crowded in their hotel. They also asked him who is the owner of the 

cylinders standing in the outside of the hostel, then he replied the 

cylinders are owned by the person who has taken tea in their hotel. When 

the said persons attempt to take the cylinders, then the customer, owner 

of the cylinders requested them to keep the cylinders. Then the said two 

persons asked the customers that if he wants to take the said cylinder 

then they can obtain it from the court. In the mean time one Dilip Ghosh 

was also having tea in their hotel. He has produced the said Dilip Ghosh 

as a witness. They have also obtained a signature in a white paper. No 

cylinders were seized from his shop. Actually, the cylinders were seized 

from the outside of his shop.         

 

16.  These much of the evidence of prosecution.  

17.  While the accused was examined U/s.313 of Cr.P.C. he 

pleaded not guilty. He adduced defence evidence.  

18.  This appeal is challenged by the appellant against the 

order of conviction dated 27-06-2016 passed by Ld. Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur in C.R case No.512/12 u/s 7 of the Essential 

Commodities Act, 1955 r/w Clause 3(1) ( c ) of LPG (Regulation of Supply 

and Distribution) Order, 2000 and sentencing the accused/appellant to 

under-go Rigorous Imprisonment  for 3 (three) months and a fine of 

Rs.5000.00 (Rupees five thousand), i/d R.I. for another 15 (fifteen) days.  

 

19.  Learned counsel for the appellant vehemently argued that 

the case was charged and convicted u/s 7 of the Essential Commodities 
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Act, 1955 r/w Clause 3(1) ( c ) of LPG (Regulation of Supply and 

Distribution) Order, 2000 but the prosecution led no evidence, against the 

accused and the accused is registered “consumer” of LPG with a 

“Distributor” of a Govt. Oil Company. The prosecution led no evidence 

that the accused is a registered consumer of domestic LPG cylinder. 

Besides, the prosecution led no evidence that he was caught using 

domestic LPG cylinder for cooking in his hotel a commercial 

establishment.  

   According to Clause 3 (1) of Liquefied Petroleum Gas 

(Regulation of Supply and Distribution) Order, 2000 imposed - restriction 

on unauthorized possession, supply and consumption of liquefied 

petroleum gas.  

   According to Clause 3(1) ( c )  “ a person having a 

connection for liquefied petroleum gas under the public distribution 

system, shall not –  

( c ) use liquefied petroleum gas for any purpose other than for which the 

consumer is registered with the distributor of a Government oil company: 

  Provided that the Central Government may by a general or 

special order permit the use of liquefied petroleum gas for such other 

purposes as it may, by order, specify.” 

 

20.   It is a fact that in the instant case there is no evidence that 

the accused is a registered consumer of domestic LPG cylinder. Besides, it 

is also a fact that the prosecution led no evidence that he was caught 

while using domestic LPG cylinder for cooking in his hotel a commercial 

establishment.  

  It also appears that the complainant who is the Inspector 

of Food & Civil Supplies has failed to collect the “Blue Book” which is 

issued to consumer of LPG. It is a fact that the complainant failed to take 

any step to show that the accused is a real consumer of said domestic 

LPG connection. According to the complainant, at the relevant time he 

has seized two LPG cylinders, one was empty and the other was partially 

filled, 2 Nos of pressure regulators and 2 Nos of pipes from the 

possession of the accused’s tea stall which was found in commercial use. 
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In all pressure regulators of LPG cylinders there bears some regulator 

numbers. The complainant could have enquired to the local LPG Dealer 

by showing the aforesaid regulator number to confirm whether the 

accused is a real “consumer” or not  but he failed to do so.  This section 

is restricted on unauthorized possession, supply and consumption of 

liquefied petroleum gas. To apply this section, one must be a consumer 

registered with a distributor of a Govt. Oil company but in the instant 

case, the complainant failed to prove that the accused is a “consumer” of 

a LPG Distributor of a Govt. Oil company. Since, the prosecution has 

failed to prove that the accused is a “consumer” of a domestic LPG 

connection of an authorized distributor which is very essence of the 

aforesaid clause so this section cannot apply in this case.  

 

21.  Another point is to be discussed in the present case is that 

according to the complainant PW 1 at the relevant time he along with 

Bhagya Deka and Sub-Inspector Md. Naquib Khan had proceeded to 

Parua Tiniali at 4 p.m. Suddenly, they visited an unnamed hotel at Parua 

Tinali and recovered two domestic LPG cylinders and both the cylinders 

were found being used for commercial purpose. They met the 

accused/appellant, the owner of the said hotel and on interrogation, he 

stated in writing that he is using domestic LPG cylinders in his hotel for 

commercial purpose and also on that day, he was doing the same. Out of 

the two cylinders, one was found empty and the other was partially filled. 

According to him, on demand the accused could not produce any 

document in support of using domestic cylinders for commercial purpose. 

Therefore, he seized the said two domestic cylinders, two domestic 

pressure regulators and two rubber pipes from the accused in presence of 

witnesses but his statement is silent that at the relevant time how the 

accused/appellant was used the said domestic cylinders in commercial 

use. Other point is that though according to him he along with PW 3 i.e. 

Md. Naquib Khan, his colleagues and one Bhagya Deka detected the 

accused in using domestic gas cylinders in commercial use but 

prosecution has failed to adduce the evidence of said Bhagya Deka. The 

case is based on the seizure of two LPG Cylinders, one contains 4 kg of 
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gas and other was empty, 2 Nos of pressure regulators and 2 Nos. of 

rubber pipes vide Ext. 4 (seizurelist). In Ext. 4 there is only one 

independent witness i.e. Krishna Kanta Nath but he has not supported the 

seizure of the aforesaid articles. According to PW 2 at the relevant time 

while had his tea in the tea stall of the accused few persons of Supply 

department entered into the said tea stall  and they took cylinders and he 

was asked to put signature so he signed in Ext. 4(4). But in cross-

examination, he admitted that he saw the aforesaid cylinders in the 

outside of the tea stall and he did not know what is the contents i.e. the 

writing in the said seizurelist. He also admitted that he found both the 

cylinders when it was not in used, therefore PW 2 Krishna Kanta Nath no 

way supported the alleged seizure. There remained only other seizure 

witness i.e. Md. Naquib Khan who is also a Sub Inspector of Food and 

Civil Supply Department, Tezpur. It is mentioned that there is evidence 

that in the place of occurrence there were many customers, who were 

having tea at the relevant point of time. But the informant failed to show 

any of the customers as witnesses other than said Krishna Nath and PW 

3. PW 3 being the Sub-Inspector of same department of the complainant, 

it cannot be ruled out that he might have supported the PW 1 to success 

their departmental case. Therefore, Ext. 4 is remained to prove.  

22.  Another point is to be discussed in the present case is that 

according to the prosecution story, after detecting alleged use of 

domestic cylinders in commercial use by the accused at the relevant point 

of time there were many customers in the said tea stall but other than 

PW 2 prosecution failed to examine any other witness. The statement of 

the complainant is silent that he has taken step to record the statement 

of other customers who had refused to stand as witness. It has already 

stated that only independent witness i.e. PW 2, who has not supported 

the prosecution case. Rather the said independent witness stated that he 

found both the alleged domestic cylinders outside of the tea stall and 

during that time which was found not in use, so the allegation of 

domestic cylinders in commercial use is also not proved by said PW 2. 

23.  Another point is to be discussed in the present case is that 

according to the learned counsel for the appellant that the case was filed 
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by Md. Kamaluddin Ahmed, who is the Inspector of Food and Civil Supply 

Department, Sonitpur, Tezpur. It is he who had detecting the use of 

domestic cylinders in commercial use so he seized the said cylinders 

including the regulators and pipes. It is he who has also alleged to be 

recorded the confessional statement of the accused. It is he who after 

completion of usual investigation filed the offence report which is against 

the cannons of law. It has been held in Lakhmi Narayan Vs. State of 

MP (1993) 2 EFR 369 that “conviction of an accused on the basis of 

conclusion and finding arrived at by Food Inspector who himself was an 

Enquiry Officer is not proper.”   

   It has also been held in Naushad Vs. State of Kerala, 

2000 Crl.L.J. 2870 in para 6 that – “On the above propositions of law, 

I will look into the evidence let in by the prosecution.”It is the evidence of 

PW 11 that on receipt of the information he reduced it into report and 

then he proceeded to the spot. Thereafter he searched the house, 

recovered the contrabands and then returned to the police station with 

the appellant and contrabands. It was he, who registered and 

investigated the case. In short, PW 11 alone can be rightly categorized as 

the complainant and Investigating Officer in this case. That could not be 

approved by the court of law as held in the above said decisions. When 

that be the situation, the conviction cannot be said to be fair and it is not 

in accordance with the settled propositions of law and it has to be 

invalidated”.                

  

  In the instant appeal as stated above, it is only the 

complainant who enquired, investigated the case and after completion of 

usual investigation filed the offence report. When that be the situation, 

the conviction cannot be said to be fair and it is not in accordance with 

the settled propositions of law and it has to be invalidated.        

 

24.  Another point is to be discussed in the present appeal is 

that according to the complainant after detecting the illegal use of 

domestic gas cylinders in commercial use at the tea stall by the accused, 

he seized both the cylinders, regulators and pipes and then he has 
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recorded the confessional statement of the accused which is exhibited 

through Ext. 6 in presence of other Food and Civil Supply Official 

including the PW 3. PW 3 admitted in cross-examination that Ext. 6 dos 

not bear the name of any scribe who has written it. He further admitted 

that he cannot say who has written the said Ext. 6. Therefore, he has not 

supported the Ext.6. On the other hand, DW 1 stated that the Food and 

Civil Supply official has obtained his signature in blank papers. Therefore, 

the recording of alleged confessional statement is not fair. 

 

25.  Another point raised by the learned counsel for the 

appellant is that the learned trial court has failed to put a vital question to 

the accused at the time of recording the statement of the accused u/s 

313 Cr.P.C. that whether he is a real consumer of said domestic LPG 

connection. It is a fact that the learned trial court failed to put the vital 

question in the statement recorded u/s 313 Cr.P.C. whether he is the real 

consumer of domestic LPG connection. Since the “consumer” as a 

domestic LPG connection   with a “Distributor” of a Govt. Oil Company is 

very essence to prosecute the case against any person under clause 3(1) 

( c ) of the LPG (Regulation of Supply and Distribution) Order, 2000. But 

learned trial court failed to do so. As such the statement u/s 313 Cr.P.C. 

is not according to procedure of law.   

 

26.       In view of the aforesaid discussions, the conviction 

awarded by the learned trial court is found to be not proper in accordance 

with law. As such, the said conviction awarded by the learned trial court 

dated 27-06-2016 in CR Case No, 512/12 u/s 7 of the Essential 

Commodities Act, 1955 r/w Clause 3(1) ( c ) of LPG (Regulation of Supply 

and Distribution) Order, 2000 cannot be allowed to remain sustained. 

Hence, set aside the aforesaid order.  

 

O   R  D   E   R. 

 27.  In view of the aforesaid discussions, the appeal is allowed 

on contest. The order of conviction dated 27-06-2016 passed by learned 

Addl. Chief Judicial Maigstrate, Sonitpur, Tezpur in CR Case No. 512/12 is 
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set aside. Accordingly, the accused/appellant is acquitted and set him at 

liberty forthwith.  

  Liability of the bailor is hereby discharged.  

  

28.  Send back the CR Case No. 512/12 to the learned trial 

court along with a copy of this Judgment. 

   Given under my Hand and Seal of this Court on this the 

20th December, 2016. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  

   
 
 
Dictation taken and transcribed by me:   
             
Smt. R. Hazarika, Steno   


